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1. For the purpose of this paper, | will refer to theterm ‘European Union’. ‘European
Union” and ‘EU’ will be used interchangeably, depending on the context. The term
‘Community’ will be used only in connection with reference to the EC Treaty or EC
law.

2. The MEDIA plus programme (2001-2005) aims at strengthening the competitiveness
of the European audiovisual industry with a series of support measures dealing with the
training of professionals,devdopment of production projects, distribution and promation
of cinematographic works and audiovisual programmes.

3. The European Investment Bank’s Innovation 2000 Initiative - Audiovisual offers
the European film and audiovisual industry a range of financial products and
budgetary aid instrumentsin four crucial areas: training, development, distribution and
finance.

4. Asprovided by Articles 4 and 5 of the Television Without Frontiers Directive, cf.
Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain
provisions laid down by Law, Regulation or Administrative Action concerning the
pursuit of television broadcasting activities, OJ 1989 L 298/23, as amended by the
European Parliament and Council Directive 97/36/EC of 30 June 1997, OJ 1997 L
202/60.

5. Announced by the Commission in the recent Communication on certain lega
aspects relating to cinematographic and other audiovisual works, 26 September 2001,
COM (2001) 534 final (Cinema Communication).
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1. Commission, Cinema Communication.

2. Resolution on achieving better circulation of European films in the interna
market and the candidate countries, 2001/2342 (INI), adopted on 13 November.

3. Council resolution on national aid to the film and audiovisual industries, 12 February
2001, OJ 2001 C 73/02, and Council resolution on the devdopment of audiovisual
sector, 21 January 2002, OJ 2002 C 32/04.
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1 Cf. Article I11-181, CONV 850/03, Draft Treaty establishing a Constitution for
Europe, available at http://european-convention.eu.int/docs/ Treaty /cv00850.en03.pdf.
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1. Cf. Carole Tongue, 2001. “Television and Film production: Europe Fights Back”,
13 European TV and Film Forum, Dublin, 8-10 November
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1. Commission Staff Working Paper on certain legal aspects relating to cinematographic
and other audiovisual works, 11 April 2001, SEC (2001) 619.

2. Commission, Cinema Communication, at 18.

3. Communication from the Commission to the Council, the European Parliament,
the European Economic and Social Committee and the Committee of the Regionson
the Future of European Regulatory Audiovisual Policy, COM (2003) 784 final, at 3.
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1. Cf. Response of CICCE, EUROCINEMA, FIAD et a. to the Commission Staff
Working Paper, Brussels, 11 July 2001, http://www.europa.eu.int/comm/avpolicy/regul/
cinel_en.htm, at 6.

2. Communication: Principles and guidelines for the Community’s audiovisual policy in
the digital age, 14 December 1999, COM (1999) 657 final, at 11.

3. Communication: Audiovisual Policy. Next Steps, 14 July 1998, COM (1998) 446
final, at 2; see also the Commission Staff Working Paper, at 4.
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1. Cf. Green Paper on pluralism and media concentration in the internal market, 23
December 1992, COM (1992) 480 final; Communication on the follow-up to the
consultation process relating to the Green Paper on ‘Pluralism and media
concentration in the internal market - an assessment of the need for Community
action” COM (1994) 353. For an overview of the directive proposals see Alison
Harcourt, “EU Media Ownership Regulation: Conflict Over The Definition Of
Alternatives”, 36(3) Journal of Common Market Studies (1998), 369-389; Gilian
Doyle, “Regulation of Media Ownership and Pluralism in Europe: Can the
European Union Take Us Forward?’, 16 Cardozo Arts & Entertainment Law
Journal (1998), 451-473.

2. European Parliament, Resolution on media concentration, P5_TA-PROV (2002)
0554, adopted on 20 November 2002.
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1. Resolution on achieving better circulation of European films in the internal
market and the candidate countries.

2. High-Levdl Group [chairman, M. Bangemann], Europe and the Global
Information Society: Recommendations to the European Council of 26 May 1994,
Brussels, 1994, at 7.
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1. Supra, n. 4, 5 and 6.

2. However, the European Parliament in its report on the Commission Cinema
Communication has wondered whether the Treaty, when putting forward a purely
cultural solution for exemption of cultural aid from the EU state aid regime, provides
enough flexibility, which it deems necessary when dealing with the unavoidably dual
nature of this sector, and criticised the Commission Communication for refusing to
take the specific nature of the sector’sindustrial dimension into account, cf. Report on
the Commission communication on certain legal aspectsrelating to cinematographic
and other audiovisua works (COM (2001) 534 — C5-0078/2002 — 2002/2035(CQS)),
A5-0222/2002 final.
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1 Cf. in the context of audiovisuals Marianne Dony, “Les aides al’audiovisue ala

lumiére du Traité de Maastricht”, in Carine Doutrel epont (ed.), L’actualitédu droit de
I"audiovisuel européen (Bruylant, Bruxelles, 1996).
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1. Cf. Piet Jan Sot, “State Aids in the Cultural Sector, 40 Europiisches
Wirtschaftsrecht nach Maastricht (10 January 1994).

2. Hancher, Ottervanger and Slot, EC State Aids ..., at 78.

3. cases T-49/93 SIDE v. Commission, [1995] ECR, 11-2501 and T-155/98 SIDE v.
Commission, ECR [2002], 11-1179.
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1. Commission, Cinema Communication.
2. European Parliament, Report on the Commission Communication on certain lega
aspects relating to cinematographic and other audiovisual works.
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1. This seems to be a compromise position between the free competition proponents
and the Frenchposition according to which European films do not compete with each
other at all and thusthe national film aids do not create any distortion of competition,
the latter view appearing to be too far-fetched, cf. Centre National de
Cinématographie, Rapport du groupe de travail sur le cinema face au droit de la
concurrence (Paris, January 2003).

2. Follow-up communication to the 2001 Cinema Communication, supran. 18.
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1. Malraux, Esquisse d’une psychologie ... .
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1. Cf. Cases C-288/89 Stichting Collectieve Antennevoorziening Gouda and others
v. Commissariaat voor de Media, [1991] ECR, 1-4007, C-353/89 Commission V.
Netherlands, [1991] ECR 1-4069 and C- 148/91 Veronica Omroep Organisatie v.
Commissariaat voor de Media, [1993] ECR, 1-487; as well as C-23/93 TV10 v.
Commisariaat voor de Media, [1994] ECR [-4795 and C-6/98 ARD v. PRO Sieben
Media AG, [1999] ECR I-7599, all concerning broadcasting.

2. Cf. numerous exemptionsfor thenational film support schemesgranted by the European
Commission: e.g. Decision N 3/98 France; Decision NN 49/97 and N 357/99, Irdland;
Decision N 782/2001 and N 701/2001, Germany; Decision N 698/2001, Spain.

3. Article 151 of the EC Treaty.

4. So Schwarze, “Medienfreiheit und Medienvidfalt ...”, at 800.
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